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,Q1HZ+DPSVKLUH� D GHIHQGDQW FRQYLFWHG RI D FODVV$PLVGHPHDQRU

KDV D ULJKW WR DSSHDO WR WKH VXSHULRU FRXUW IURP D FRQYLFWLRQ LQ PXQLFLSDO
RU GLVWULFW FRXUW� 1�+� 5HY� 6WDW� $QQ� ������ 7KH VWDWH VXSUHPH FRXUW
PD\ GHFOLQH WR DFFHSW DQ DSSHDO IURP D ORZHU FRXUW� 1�+� 5� RI &W� ��
7KH 1HZ+DPSVKLUH FRQVWLWXWLRQ JXDUDQWHHV FRXQVHO WR DVVLVW GHIHQGDQWV
ZKR ZLOO KDYH OLEHUW\ GHSULYHG� 1�+� &RQVW� 3W� ,� DUW� ��� EXW LQ FDVHV
ZKHUH OLEHUW\ LV QRW DW VWDNH� QHLWKHU WULDO FRXQVHO QRU DSSHOODWH FRXQVHO
QHHG EH DSSRLQWHG� 6WDWH Y� :HVWRYHU� ��� $��G ����� ���� �1�+� ������

,Q 9LUJLQLD� DSSHDOV WR WKH FRXUW RI DSSHDOV RU VXSUHPH FRXUW DUH

GLVFUHWLRQDU\� H[FHSW IRU DSSHDOV RI FDSLWDO FRQYLFWLRQV� 'RGVRQ Y� 'HS¶W
RI &RUUHFWLRQV� ��� 6�(��G ���� ��� Q�� �9D� ������ 9LUJLQLD &RGH

��������� SURYLGHV WKDW DQ LQGLJHQW LV HQWLWOHG WR DSSRLQWHG DSSHOODWH

FRXQVHO� ,G� DW ���� ��� 6�(��G DW ����

,Q :HVW 9LUJLQLD� WKH VWDWH FRQVWLWXWLRQ HVWDEOLVKHV LQLWLDO DSSHDO E\

SHWLWLRQ� %LOORWWL Y� 'RGULOO� ��� 6�(��G ��� ����� �:�9D� ������ 7KH

:HVW 9LUJLQLD 6XSUHPH &RXUW GHWHUPLQHG WKDW DQ LQGLJHQW PXVW EH

DOORZHG DSSRLQWHG FRXQVHO WR DVVLVW RQ DSSHDO� ,G� DW ��� 5KRGHV Y�

/HYHUHWWH� ��� 6�(��G ������� �:�9D� ������
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$OWKRXJK WKH SUHVHQW DSSHDO LV QRW DQ $GPLQLVWUDWLYH 3URFHGXUH $FW

�$3$� FDVH� EHFDXVH WKHUH LV QR IHGHUDO DGPLQLVWUDWLYH DFWLRQ EHLQJ
UHYLHZHG� DQ\ LQGLFDWLRQ LQ DQ $3$ FDVH WKDW SUXGHQWLDO VWDQGLQJ
UHTXLUHPHQWV DUH QRW PHWZRXOG DSSO\ D IRUWLRUL WR VWDQGLQJ RXWVLGH RI WKH
$3$ FRQWH[W� 7KLV LV EHFDXVH WKH 6XSUHPH &RXUW KDV KHOG �KRZHYHU
P\VWHULRXVO\ DV D PDWWHU RI WH[WXDO DQDO\VLV� WKDW WKH $3$ H[SDQGHG WKH
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FODVV RI ³DJJULHYHG´ SHUVRQV HQWLWOHG WR MXGLFLDO UHYLHZ� $VV¶Q RI 'DWD

3URFHVVRUV Y� &DPS� ��� 8�6� ���� ��� ������� 6HH /XMDQ Y� 1DW¶O

:LOGOLIH )HG¶Q� ��� 8�6� ���� ��� ������ �³:H KDYH ORQJ VLQFH UHMHFWHG
>WKH@ LQWHUSUHWDWLRQ � � � ZKLFK ZRXOG KDYH PDGH WKH MXGLFLDO UHYLHZ
SURYLVLRQ RI WKH $3$ QR PRUH WKDQ D UHVWDWHPHQW RI SUH�H[LVWLQJ ODZ�
5DWKHU ZH KDYH VDLG WKDW WR EH µDGYHUVHO\ DIIHFWHG RU DJJULHYHG � � � ZLWKLQ
WKH PHDQLQJ¶ RI D VWDWXWH� WKH SODLQWLII PXVW HVWDEOLVK WKDW WKH LQMXU\ KH
FRPSODLQV RI � � � IDOOV ZLWKLQ WKH µ]RQH RI LQWHUHVWV¶ VRXJKW WR EH SURWHFWHG
E\ WKH VWDWXWRU\ SURYLVLRQ ZKRVH YLRODWLRQ IRUPV WKH OHJDO EDVLV RI KLV
FRPSODLQW�´��
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7ULSOHWW� UHOLHG XSRQ E\ SODLQWLIIV WR VXSSRUW WKLUG�SDUW\ VWDQGLQJ LQ

WKLV FDVH� LV QRW RQO\ GLVWLQJXLVKDEOH EHFDXVH LW ZDV D GLUHFW HQIRUFHPHQW

DJDLQVW WKH SDUW\ LQYRNLQJ WKH ULJKWV RI RWKHUV� EXW DOVR EHFDXVH LW LQYROYHG

8QLWHG 6WDWHV 6XSUHPH &RXUW GLUHFW UHYLHZ RI D VWDWH KLJK FRXUW MXGJPHQW

�LQ WKDW FDVH :HVW 9LUJLQLD�� :KLOH WKH 6XSUHPH &RXUW GLG QRW JR VR IDU

DV WR KROG WKDW WKLUG�SDUW\ VWDQGLQJ OLPLWV DUH WRWDOO\ LUUHOHYDQW LQ WKDW

FRQWH[W� VHH ��� 8�6� DW ��� Q� � LW LV QRQHWKHOHVV DSSDUHQW WKDW VWDQGLQJ
UHTXLUHPHQWV PD\ EH OHVV VWULFWO\ HQIRUFHG ZKHQ WKH 6XSUHPH &RXUW LV
UHYLHZLQJ D VWDWH FRXUW FDVH WKDQ ZKHQ LW LV UXOLQJ RQ VWDQGLQJ LQ WKH ORZHU
IHGHUDO FRXUWV� ³)HGHUDO MXVWLFLDELOLW\ UHTXLUHPHQWV� ZKHWKHU GLFWDWHG E\
$UWLFOH ,,, RU VXJJHVWHG E\ SROLF\� DOO DULVH RXW RI LQVWLWXWLRQDO FRQFHUQV
SHFXOLDU WR WKH IHGHUDO MXGLFLDU\ DQG LWV VSHFLDO UROH DQG DUH WKHUHIRUH

�/����!�����������!�"���������B����-��,!�,��!��!�!�����������!
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LUUHOHYDQW WR WKH TXHVWLRQ RI ZKDW PRUH JHQHURXV MXVWLFLDELOLW\ UXOHV D VWDWH
PD\ DGRSW LI LW FKRRVHV WR GR VR�´ � /DXUHQFH 7ULEH� $0(5,&$1
&2167,787,21$/ /$: ������ ��G HG� ����� �IRRWQRWHV RPLWWHG�� $
OHDGLQJ FRQVWLWXWLRQDO ODZ FDVHERRN VWDWHV�

6WDQGLQJ� PRRWQHVV� DQG ULSHQHVV UXOHV DSSO\ ERWK WR
FRQVWLWXWLRQDO OLWLJDWLRQ DULVLQJ LQ WKH IHGHUDO FRXUWV� DQG WR
6XSUHPH&RXUW UHYLHZRI FRQVWLWXWLRQDO GHFLVLRQV RI VWDWH FRXUWV�
7KH UXOHV DUH VRPHWLPHV GLIIHUHQW� KRZHYHU� GHSHQGLQJ RQ
ZKHWKHU WKH 6XSUHPH &RXUW LV UHYLHZLQJ D VWDWH RU IHGHUDO FRXUW
GHFLVLRQ� 2QH WUDGLWLRQDO H[SODQDWLRQ IRU WKH GLIIHUHQFH LV WKDW
FDVH RU FRQWURYHUV\ OLPLWDWLRQV UHSUHVHQW� LQ SDUW� UXOHV RI VHOI�
OLPLWDWLRQ IRU WKH IHGHUDO FRXUWV DQG DV VXFK DUH LUUHOHYDQW WR
6XSUHPH &RXUW UHYLHZ RI VWDWH GHFLVLRQV�

:LOOLDP &RKHQ 	 -RQDWKDQ 9DUDW� &2167,787,21$/ /$: ��� ���WK HG�
������ ,W IROORZV WKDW D H[SDQVLYH KROGLQJ UHJDUGLQJ SUXGHQWLDO VWDQGLQJ
RQ UHYLHZ RI D VWDWH KLJK FRXUW� DV LQ 7ULSOHWW� GRHV QRW QHFHVVDULO\ FRQWURO
FDVHV EURXJKW LQ WKH ORZHU IHGHUDO FRXUWV�

�
$QRWKHU FDVH UHOLHG XSRQ E\ WKH PDMRULW\ LQ WKLV FDVH� 6LQJOHWRQ Y�

:XOII� ���8�6� ���� ������ ������� GRHV QRW UHTXLUH DQ H[SDQVLRQ RI WKLV
H[FHSWLRQ� 6LQJOHWRQ LQYROYHG D FKDOOHQJH WR 0HGLFDLG UXOHV WKDW OLPLWHG
UHLPEXUVHPHQW IRU WKH SHUIRUPDQFH RI DERUWLRQV� $ SOXUDOLW\ RI IRXU
-XVWLFHV XSKHOG WKLUG�SDUW\ VWDQGLQJ RQ WKH SDUW RI WKH GRFWRU�SODLQWLIIV
FKDOOHQJLQJ WKH 0HGLFDLG UXOHV� DQG WKH RSLQLRQ LV DUJXDEO\ LQFRQVLVWHQW
ZLWK OLPLWLQJ WKLUG�SDUW\ VWDQGLQJ WR GLUHFW HQIRUFHPHQW VLWXDWLRQV� ���
8�6� DW ������� )RXU -XVWLFHV GLVVHQWHG YLJRURXVO\ LQ WKDW FDVH� KRZHYHU�
RQ MXVW WKDW JURXQG� ,G� DW ������ �3RZHOO� -�� GLVVHQWLQJ�� -XVWLFH
6WHYHQV¶ ILIWK YRWH ZDV EDVHG RQ KLV ILQGLQJ WKDW WKH GRFWRUV ZHUH
OLWLJDWLQJ WKHLU RZQ FRQVWLWXWLRQDO ULJKWV� DQG WKXV -XVWLFH 6WHYHQV WRRN QR
SRVLWLRQ RQ WKH GLUHFW�YV��LQGLUHFW FULWHULRQ IRU WKLUG�SDUW\ VWDQGLQJ LQ WKH
SUHVHQFH RI VXFK D ILQGLQJ� ,G� DW ������� 6LQJOHWRQ LV WKXV QRW FRQWUROOLQJ
RQ WKDW LVVXH� DQG WKH 6XSUHPH &RXUW¶V UHOLDQFH RQ WKH GLVWLQFWLRQ LQ
:DUWK UHPDLQV JRRG ODZ�
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7KH -RVHSK+�0XQVRQ&R� FDVH� UHOLHG XSRQ E\ SODLQWLIIV WR VXSSRUW

ODZ\HU VWDQGLQJ LQ WKLV FDVH� LV WKXV GLVWLQJXLVKDEOH DV D )LUVW $PHQGPHQW
FDVH� 7KH FDVH LV DOVR GLVWLQJXLVKDEOH DV RQH WKDW DURVH LQ VWDWH UDWKHU WKDQ
IHGHUDO FRXUW� 6HH Q� �� VXSUD�
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0RUH VSHFLILFDOO\� WKH &RXUW KHOG WKDW WKH XQLRQVZHUH QRW ZLWKLQ WKH

³]RQH RI LQWHUHVWV´ RI WKH SRVWDO PRQRSRO\ VWDWXWHV XQGHU WKH $3$� $V
H[SODLQHG LQ IRRWQRWH � DERYH� LW IROORZV D IRUWLRUL WKDW WKH XQLRQV ZRXOG
ODFN SUXGHQWLDO VWDQGLQJ LI WKH $3$ ZHUH QRW DSSOLFDEOH�
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6LPLODUO\� WKRXJK WKHUH PXVW EH LQQXPHUDEOH EXVLQHVV SHUVRQV ZKR

ZRXOG VXIIHU LQMXU\ LQ IDFW IURP D FRQWUDFW SDUWQHU¶V ORVV RI D WD[ GLVSXWH�
-XVWLFH 6WHZDUW KDV SLWKLO\ RSLQHG WKDW KH ³FDQQRW QRZ LPDJLQH D FDVH� DW
OHDVW RXWVLGH WKH )LUVW $PHQGPHQW DUHD� ZKHUH D SHUVRQ ZKRVH RZQ WD[
OLDELOLW\ ZDV QRW DIIHFWHG HYHU FRXOG KDYH VWDQGLQJ WR OLWLJDWH WKH IHGHUDO
WD[ OLDELOLW\ RI VRPHRQH HOVH�´ 6LPRQ Y� (DVWHUQ .\�:HOIDUH 5LJKWV 2UJ��
��� 8�6� ��� �� ������ �6WHZDUW� -�� FRQFXUULQJ��
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,Q P\ YLHZ� WKH IDFW WKDW FRXQVHO ZDV DSSRLQWHG LQ %XOJHU

VWUHQJWKHQV UDWKHU WKDQ ZHDNHQV WKH SRLQW WKDW D YLDEOH DOWHUQDWLYH URXWH
H[LVWV WR EULQJ XS WKH LVVXH� 7KH SRWHQWLDO IXWXUH GLIILFXOW\ RI REWDLQLQJ
DSSRLQWHG FRXQVHO WR UDLVH D VXEVHTXHQW FKDOOHQJH LQ WKH VWDWH FRXUWV�
ZKHUH WKDW GLIILFXOW\ UHVXOWV IURP D VTXDUH KROGLQJ RI WKH 0LFKLJDQ
6XSUHPH &RXUW RQ WKH DVVHUWHG FRQVWLWXWLRQDO FODLP� GRHV QRW LPSO\ WKH
DEVHQFH RI D URXWH IRU D SODLQWLII ZLWK VWDQGLQJ HYHU WR UDLVH WKH
FRQVWLWXWLRQDO LVVXH LQ WKH ILUVW SODFH�
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&DSOLQ 	 'U\VGDOH� LW VKRXOG EH QRWHG� LV DOVR GLVWLQJXLVKDEOH IURP
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ZKLFK GHIHQGDQWV XQFRQGLWLRQDOO\ ZDLYH WKH ULJKW WR DSSHDO� 6HH� H�J��
8QLWHG 6WDWHV Y� )OHPLQJ� ��� )��G ���� ������ ��WK &LU� �����
�GHIHQGDQW LQ FULPLQDO FDVH PD\ ZDLYH WKH ULJKW WR DSSHDO�� 8QLWHG 6WDWHV
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